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HIGH COURT FORM NO. (J) 2

  HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE

District: Sonitpur

In The Court of the Munsiff No. 1, Tezpur, Sonitpur
Present: Mrs.Chitra Rani Saikia, AJS

Saturday, the 18th day of May 2013

                                                   Title  Suit No. 31/2011

                                             Sri Nikheswar Das

                                                                           …………………Plaintiff

-Versus

                                         Sri Pawan Nath @ Moli Boro

                                                                         ……………        Defendant

The suit coming on for final hearing on 4th day of May 2013  in the presence of:-

Sri Ajay Kr. Paul 

                                          …………… Advocate for the Plaintiff

Sri P. C. Sarma 

                                                                 -----------Advocate  for the defendant. 

And having stood for consideration to this day the court delivers the following 

judgment.

                                                     JUDGMENT

1.  The  case  of  the  plaintiff  as  unfolded  in  the  plaint  is  that  the  plaintiff  has  been 

occupying approximately 2 Bighas of government touzi land covered by Dag No 196 and 

present Touzi No 39 situated at village Thelemara Ghatgaon under Naharbari Mouza in 

the district of Sonitpur since 1975. The plaintiff has his home stead over that plot of land. 

That in the month of September 2005 the plaintiff went to Haridwar for a tour and he 

stayed there for about a month. That taking advantage of the absence of the plaintiff at 

that time the pro-forma defendants constructed a thatched ekchali bamboo shop room 

measuring 12 x 12 feet on the South West corner of the said 2 Bighas of land. That after  

much persuation and complaints the pro-forma defendants ultimately left that shop room 

in 2009. That after the shop room is left by the pro-forma defendant, it remained vacant 

as the plaintiff did not have immediate plan to do anything thereon. That on 09-02.2011 

the defendant took unauthorized and illegal possession of the said shop room. Hence this 

suit. 

2. The defendants contested the suit by filing written statement. The defendants denied 

any right of the plaintiff over the suit land. The defendants have prayed for dismissing the 

suit with cost. 
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3.  Upon  the  pleadings  of  both  sides  my  learned  predecessor  in  office  framed  the 

following issues: 

( i) Whether the suit is maintainable? 

(ii)  Whether  the  plaintiff  had  possession  of  the  schedule  B  suit  land  prior  to  being 

dispossessed by the pro-forma defendants and defendant respectively? 

(iii) Whether the plaintiff is entitled to the decree as prayed for? 

4. During the course of trial  plaintiff side adduced  evidence of five witnesses in support  

of its case. Defendant side adduced evidence of two witnesses. The submissions made on 

behalf of both sides and the materials on record have received due consideration of this 

court.  After  considering  the  matter  in  its  entirety  this  court  arrives  at  the  following 

decision. 

                 Discussion of evidence, decision and reasons thereof

Issue No (i): Whether the suit is maintainable? 

5.  Section 9 of The Civil Procedure Code , 1908 gives ample power to the civil court to  

entertain civil  suit  where there arises the question regarding the infringement of civil 

rights.  Maintainability of a civil suit  is  to be determined on the basis of pleadings  of 

the parties.  Maintainability does  not  depend upon the  evidence  of  the parties.  In  the 

instant suit I find on express or implied   bar in the pleadings of the parties  for  the trial 

of the suit. The pleadings of the parties do not disclose any procedural defect barring the 

jurisdiction of this court to try this suit. Therefore, this court is of the considered opinion 

that this suit is maintainable in its present form. 

Hence issue No 1 is decided in affirmative in favour of the plaintiff. 

Issue No (ii): Whether the plaintiff had possession of the schedule B suit land prior 

to being dispossessed by the pro-forma defendants and defendant respectively? 

6.  In the instant suit the entire relief sought by the plaintiff is to be decided by the fact of 

his possession over 2 Lessas of suit land.  In his pleading and evidence the plaintiff being 

PW 1 stated that he has been possessing 2 Bighas of touzi land since 1975. In his cross 

examination PW 1 deposed that there was 2 Bighas of government land out of which 1 

Bigha  was  allotted  in  his  name.  But  as  transpires  from  his  evidence  he  has  been 

possessing 2 Bighas of government land. There is no dispute regarding the fact that the 

plaintiff  resides  in  Government  land.   And as  appears  from the  pleading the  dispute 

involving in this suit  is regarding possession of 2 Lessas of land where allegedly the 

defendant is running a shop. Therefore, the crux of this issue lies in determination of the 

fact whether the said 2 Lessas of land was in the possession of the plaintiff. 
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7. Learned counsel  for  the plaintiff  Sri  A. K.  Paul  has  submitted that  the plaintiff  is 

admittedly not  the title  holder.  According to  the learned counsel for the plaintiff,  the 

plaintiff has prayed for recovery of possession on the basis of previous possession. While 

the suit land is admittedly government land and while the plaintiff is claiming his right 

over  the  suit  land  on  the  basis  of  his  previous  possession,  the  fact  of  his  previous 

possession is to be proved by way of cogent and plausible oral evidence. 

8.  In his cross examination PW 1 stated that there is fencing in the land in his possession. 

In his cross examination PW 1 denied the suggestion that his shop is inside his  four 

boundaries. The denial of this suggestion by PW 1 makes it clear that the disputed shop is 

outside  his  boundary.  While  PW 1  himself  stated  that  the  land  in  his  possession  is 

enfenced and the shop is outside the fencing, it necessarily leads to the  fact  that the 

disputed  shop  is  not  in  his  possession.  In  her  cross  examination  PW 2  also  stated 

categorically that  the  shop of  the  plaintiff  is  outside the fencing.  On contrary to  the 

evidence of PW 1 and PW 2 regarding the situation of the disputed shop outside the 

fencing of the plaintiff, PW 3 being brother of PW 1 stated in his cross examination , 

“The shop is inside the boundary of Nikheswar.”  There is nothing vital in the evidence of 

PW 4 because in his cross examination PW 4 stated that he does not know for how much 

of land this suit is instituted. PW 5 is the official witness whom necessarily can not be 

expected  to  know the  exact  possession  of  the  disputed  land.  As  transpires  from the 

evidence  of  the  witnesses  of  the  plaintiff  side,  there  is  no consistency regarding the 

possession of the disputed shop. PW 1 being the plaintiff stated candidly that there is 

fencing in the land in his possession and the disputed shop is outside his fencing. As such 

it is not believable that the disputed shop is in the possession of the plaintiff. 

9.  In his cross examination PW 1 further stated that at the time of institution of this suit  

the disputed shop was in his possession. Immediately after this PW 1 clarified that in 

February 2011 the  defendant  was  running the  shop and  he  filed  this  suit  after  three 

months. Perusal of plaint clears up the fact that the instant suit was instituted in April 

2011. In view of the fact that the suit was instituted in April 2011, the evidence of PW 1 

that in February 2011 the defendant was running the shop  and at the time of institution of 

the suit the shop was in his possession is somewhat confusing because if the disputed 

shop were in the possession of the plaintiff at the time of filing this suit , he would not 

have made the prayer for recovery of possession of the shop in his suit.  As the suit is for 

recovery of possession, this evidence of PW 1 is not believable. Such infirmity in the 

evidence of PW 1 adversely affects its credence. Resultantly his evidence fails to inspire 

credibility. 

10.  In his evidence PW 1 deposed that in September 2005 while he went to Haridwara 

for pilgrimage, taking advantage of his absence pro-forma defendants entered into the 

schedule  land and the erected a shop room. According to him he lodged one case U/S 

107 Cr.P.C. against the defendants on 07.05.2009. That ultimately pro-forma defendants 
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left the disputed shop room and subsequently the defendant in February 2011 occupied 

the shop room by entering into the shop room breaking the fencing. 

11.   What is  elicited from the cross examination of PW 1 is  not supporting his own 

evidence in chief. In the beginning of his cross examination PW 1 stated that he lodged 

this suit because the defendant has been harassing him by physically assaulting him. He 

stated that Thousi Boro erected the shop and ran it for four /five years and then left. He  

further stated that as he went to take possession of the shop the defendant physically 

assaulted him and when he lodged case with police, police also beat him and asked to 

give the shop to the defendant. He clarified that from the month of February 2011 police 

handed over the shop to the defendant and from that time the defendant has been running 

the shop. In view of the evidence of PW  1 that in February 2011 police handed over the 

shop to the defendant and from that time the defendant has been running the shop, his  

evidence that at  the time of instituting the suit  the shop was in his  possession is  not  

believable. That apart, PW 1 stated that police handed over the shop to the defendant. If 

this  evidence of PW 1 that police handed over the shop to the defendant is  true,  his 

evidence in chief that the defendant entered into the shop by breaking fencing can not be 

true because two statements regarding the same set of facts can not be true at the same 

time. It is seen that the evidence of PW 1 is inconsistent and full of self contradiction. 

Such infirmities in the evidence affect the credibility of the witness  and therefore the 

evidence of PW 1 is found not believable. 

12.  Defendant in his written statement and in his evidence being DW 1 stated  that the 

disputed shop room is situated on the PWD land and pro-forma defendant No 2 erected 

the  shop in 1990 by filling earth on a pit near PWD road. According to the defendant the 

disputed shop is  situated outside the boundary of the land which is possessed by the 

plaintiff.  In his cross examination DW 1 stated that his shop earlier belonged to pro-

forma defendant No 2. According to DW 1 pro-forma defendant No 2 ran the shop for 

about  twenty  years.  Pro-forma  defendant  No  2  being  DW  2  stated  in  her  cross 

examination that she opened the shop about twenty/twenty two years ago. DW 2 stated 

that the said shop is near the Sarkari Ali. According to her there was a pit near the Sarkari  

Ali and she filled earth on that pit and erected the shop there. PW 1 also admitted in his 

cross examination that Thousi Boro erected the shop. Therefore, the evidence of PW 1 

also lends support to the evidence of the defendant side that Thousi Boro erected the 

shop. That apart, both DW 1 and DW 2 clarified that the plaintiff’s land is at the backside 

of the disputed shop.  The evidence of DW 1 and DW 2 is quite consistent and coherent. 

Being consistent and coherent the evidence of DW 1 and DW 2 inspires credibility.  As 

such I find the evidence of the defendant side believable. 

13. It comes out from the foregoing discussion that the evidence of defendant side is 

more believable. While the evidence of the plaintiff side suffers from the vice of being 

inconsistent and full of self contradiction, the evidence of the defendant side is cogent 
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and coherent. The plaintiff side has failed to prove its previous possession over the suit 

land  with  the  help  of  cogent,  coherent  and  plausible  evidence.   Therefore,  the 

preponderance of probability lies not in favour of the plaintiff, rather it lies in favour of 

the defendant side. 

In the result this issue is decided in negative against the plaintiff. 

Issue No (iii) Whether the plaintiff is entitled to the decree as prayed for? 

14. In the instant suit the plaintiff  prays for decree of declaration as to his possession 

over the 2 Lessas of the suit land , decree for recovery of khas possession over the said 

land  and  permanent  prohibitory  and  perpetual  injunction  against  the  defendants.  As 

discussed in issue No (ii) the plaintiff has failed to prove his possession over the suit land 

by way of cogent and plausible evidence. In absence of proved possession of the plaintiff 

over the suit land, he is not entitled to get any relief.  Therefore, in view of the decision in 

issue No (ii) the plaintiff is not entitled to get the decree as prayed for. 

Hence this issue is decided in negative against the plaintiff. 

                                                         ORDER

15. This suit is dismissed on contest with cost. The defendant shall get the cost of the suit. 

The plaintiff is not entitled to get any relief. 

Prepare the decree accordingly. 

The judgment is delivered in the open court and the operative part of the judgment is 

pronounced in the open court today, the 18th   day of May 2013 , under my hand and seal. 

                                                                                                 Chitra Rani Saikia

                                                                                                Munsiff No 1, Tezpur
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ANNEXURE

1. Plaintiff’s witnesses: 

            PW 1: Sri Nisheswar Das
PW 2 : Smti Pakhila Devi 
PW 3: Sri Duti Ram Das
PW 4: Sri Promod Saikia
PW 5: Sri Subhash Sarma
 
2. Plaintiff’s exhibit: 

Exhibit 1: Registered Sale Deed No 1154 for the year 2003 of Tezpur Sub    
Registry office

Exhibit 2: Jamabandi of P.P. No 57Dag No 804 of village Saikiachuburi 
Exhibit 3: Revenue paying receipt
Exhibit 4: Advocate’s Registered notice 
Exhibit 5: Postal receipt of the said notice 

Defendant’s witnesses: 

DW 1 : Sri Paban Nath @Mali Boro 
DW 2: Sri Thousi Boro

Defendant’s exhibit : Nil

Chitra Rani Saikia

                                                                                                         Munsiff No 1, Tezpur
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